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Before the RECEIVED 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, DC 20554 AUG 2 2 2002 

In the Matter of: ) 
) 

Petition for ) 
Emergency Declaratory and ) 
Other Relief ) 

WC Docket No. 02-202 

REPLY COMMENTS 

The Independent Alliance, an informal association comprised of several small, 

rural 1~)cal Exchange Carriers (“LECs”) furnishing originating and terminating access to 

interexchange carriers, hereby provides, by its attorneys, its reply comments responsive 

to both support and opposition filings made by numerous parties. In its Petition, Verizon 

asserts, among other things, that it is essential that carriers be able to obtain payment for 

services they are required to provide to financially troubled telecom companies, and it 

asks the Commission to be receptive to tariff revisions that would better protect it against 

nonpayment by those entities. 

Verizon’s proposal is supported by carriers whose recent attempts to effectuate 

more protective tariff provisions have been fmstrated, and it is opposed by those to whom 

any revised payment provisions would apply.’ As the Independent Alliance indicated in 

’ .l-his proceeding appears to have as participants virtually a l l  those who have a stake in the outcome of 
thiq issue, including those involved in pending tariff investigations recently initiated by the Commission to 
address the legality of proposed security revisions proposed by exchange access providers. With that the 
case. the Commission should give serious consideration to resolving the common, over-lapping issues 
before i t  in this proceeding rather than in the several individual tariff investigations underway. In that way, 
the views of all interested parties could he more expeditiously considered. Furthermore. the approach 
would result in a single and more compete decisional record and would impose less o fa  burden on the 
resources of the Commission and interested parties. The Commission has ample statutory authority to 
conduct its proceedings in a manner that best serves the public interest and, therefore, i t  should investigate 



its Comments, when the interexchange industry was “healthy,” as it once was, non- 

payment was not a serious problem. With that the case, tariff provisions addressing 

“security” and “discontinuance” requirements were little changed over the past eighteen 

years. Thus, these provisions exist today much as they did in 1984.’ The telecom 

environment, however, has changed dramatically, whether as a result of an “industry 

downturn,” corporate misfeasance or a combination of both. It really doesn’t matter so 

much why the industry is different so long as there is due recognition of the fact it is. 

‘The simple facts today are that suppliers of essential services stand a much greater risk of 

not being paid for their services and thus far have been rebuffed in their efforts to 

implement commercially reasonable approaches to protect themselves against 

nonpayment. 

The Commission should evaluate the problem from this perspective only and 

disregard irrelevancies, such as allegations that exchange access provider motivations are 

anti-competitive in intent or otherwise inappropriate because access charges are 

“excessive.” These charges only serve to mask the real issue, namely, whether entities 

~~~ 

the: legality of proposed security provisions in this proceeding rather than in the context of individual tariff 
investigations. To assure a prompt and fair resolution of the issues. this proceeding should be completed as 
expeditiously as possible -- an outcome made possible by the record already constructed herein. 

’ 
modifications of those provisions may not occur unless the prescription is lifted. A review of the decision 
that led to the current language. however, reveals that no prescription exists. such that exchange access 
providers are not under any prior constraint to propose tariff modifications pertaining to payment security 
matters. In fact, the Commission could have prescribed the tariff language currently in widespread use, but 
i t  chosc not to do so. See Investigation ofAccess and Divestiture-Related Tariffs, 97 FCC2d 1082, 1145 
( 1984). Instead of prescribing tariff language, the Commission merely directed “clarification and 
.justification“ of the then-proposed tariff deposit provisions. In this regard, it indicated that a tariff proposal 
vicwed as deficient could be dealt with “from a number ofoptions to remedy the defects” including either 
prescription. a “directive” to carriers to correct the unlawfulness ~ which it did then, or taking such other 
action as deemed to be necessary under Section 4 (i) ofthe Communications Act. Id, at 1110. 

Some argue that the current provisions are “prescribed” by the Commission and that any carrier-initiated 
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legally obligated to furnish service are entitled to implement reasonable measures to 

better protect themselves against potential nonpayment. 

Every party in this proceeding understands fully that when bills are not paid for 

goods or services, there are consequences. These range from late-payment fees, deposit 

or prepayment requirements, guarantees, and diminished credit ratings to, ultimately, 

service discontinuances or product reclamations. These results should follow business 

failings in telecom, just as they do in other industries. There simply are no legitimate 

bases to conclude that exchange access providers have a unique or special duty to endure 

financial risk and exposure to keep their interexchange carrier customers afloat for as 

long as possible.’ 

As the Independent Alliance emphasized in its Comments, proposed tariff 

modifications involving payment provisions must satisfy the tariff-filing requirements 

contained in Sections 201 (b), 202 (a) and Section 203 of the Communications Act of‘ 

1934, as amended, as well as the Commission’s tariffing rules. Specifically, any 

proposed revision must satisfy, among others, Sections 61.2 and 61.54 (j) ofthe 

Commission’s Rules and Regulations as to clarity and specificity. These provisions not 

only apply to the substance of exchange access provider tariffs but they apply equally to 

the tariffs of interexchange and competitive local exchange carriers, many of which 

oppose the now-suspended security provisions filed by several exchange access 

providers.4 

’ AS indicated by the Independent Alliance in its Comments, nonpayment impacts them more than It does 
larger carriers because. as to them. exchange access revenues represent a larger percentage of their overall 
re\ enues. 

’ It should be noted there is no “dominanilnon-dominant” carrier issue here because the Commission’s 
tariffing rules make no such distinctions regarding tariff substance and integrity. Thus, for example, 
4T&T’s tariff needs to be as substantively “clean” as any LEC tariff. Its suggestion that it lawfully could 
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It is instructive to examine the payment and security provisions contained in the 

current contracts of the three largest interexchange carriers opposing the Verizon 

Petition.’ Relevant AT&T, WorldCom and Sprint payment provision language is 

reflected in Attachments A, B and C, respectively. Presumably, these carriers would 

argue that the sweeping breadth, lack of specificity and overall vagueness in their own 

provisions are legally acceptable for interexchange carriers but not for exchange access 

providers. Yet, as noted, the same substantive tariffing requirements apply to all carriers. 

Under the circumstances, positions taken by these interexchange carriers against 

proposed I E C  tariff revisions are at odds with their own approach toward tariff and 

contract payment provisions, reflecting an unabashedly self-serving “don’t do as I do but 

do as I say” attitude that could not pass muster under the Commission’s tariffing 

requircments. 

Finally, as suggested above, the Commission should use this proceeding - as it 

used another in 1984 in connection with initial LEC tariffing efforts -- to address the 

common. over-lapping tariff payment and security issues arising in the several now- 

suspended LEC tariff proposals with a view toward allowing LECs, given the changed 

~~ 

tariff what Veriron may not tariff because affected customers had competitive alternatives to AT&T 
availablc to them is irrelevant in the context of the Commission’s substantive tariffing I‘eqUirmkXtS. SKK 
Opposition ofAT&T Corp. at 13. 

” O n  July 31. 2001, all interexchange carriers were ]required to “detariff’ their services and provide them 
under contract to existing and new customers. On information and belief, the payment provisions 
contained in current AT&T, WorldCom and Sprint “contracts” substantively mirror the provisions 
pre\,iously contained in their federal tariffs. 
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state of the telecom industry today, to better protect their legitimate business interests 

Respectfully submitted, 

Donald Elardo 

KRASKIN, LESSE & COSSON 
2 120 L Street, NW, Suite 520 
Washington, DC 20037 
(202) 331 - 4012 

COUNSEL FOR 
THE INDEPENDENT ALLIANCE 

Dated: August 22, 2002 
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ATTACHMENT A 

AT&T 

4. Charges/Payments 

a. Generally. You agree to payAT&T for your and Users' use of the Services at the charges 
specified in the AT&T Service Guide, as amended from time to time, without deduction, setoff or 
delay for any reason. At any time, AT&T may require you to pay a deposit or increase an existing 
deposit as a condition of providing Services. You authorize AT&T to investigate your credit history 
at any time and to share credit information about you with credit reporting agencies. . . . 

c. Payment. Payment of all charges is due within thirty (30) days afler the date of invoice, in U S  
currency.. .. If ATBT does not receive payment by the due date, you may be charged interest on 
any unpaid balances at the rate of up to 1 1/2% per month or the maximum rate allowed by law. . 

5. DefaulffTermination 

.. . . . You will be responsible for payment of all charges due under this Agreement through the 
effective date of termination. Additionally, AT&T may immediately terminate, restrict or suspend 
your Services without notice to you if: . . . you become insolvent or are subject to any proceeding 
under bankruptcy or similar laws. 

AT&T, General Terms and Conditions, August 19, 2002 



ATTACHMENT B 

WorldCom 

Section 4.A: 

.03 Payment Period: Invoices are due and payable in US.  dollars within 
thirty (30) days of the invoice date .... If the Company becomes 
concerned at any time about the ability of a Customer to satisfy its 
payment obligation, the Company, in its sole discretion, may require that 
the Customer pay its invoices within a specified number of lesser days 
and to make such payments in cash or the equivalent of cash. A late 
payment charge equal to the lesser of: (i) one and one-half percent (1.5 
Oh) per month, compounded, or (ii) the maximum amount allowed by 
applicable law will be applied against past due amounts. 

Security Deposits: Customers or prospective Customers whose financial 
condition either is not known or not acceptable to the Company may be 
requested and required at any time to provide the Company with a 
security deposit. Such deposit must be paid in cash or the equivalent of 
cash in an amount equal to the applicable installation charges, if any, 
and/or up to three month's actual or estimated usage charges for the 
service to be provided. Any Customer or prospective Customer may 
also be required at any time, whether before or afler the commencement 
of service, to provide such other assurances of, or security for, the 
payment of charges for its services as the Company may deem 
necessary including, without limitation, advance payments for service, 
third party guarantees of payment, pledges or other grants of security 
interests in the customer's assets, and other similar arrangements. The 
Company also may establish toll usage limits for Customers or 
prospective Customers, or it may require from the Customer a 
commercial credit card account number against which future usage can 
be charged. Any required deposit or toll usage limits may be increased 
or reduced by the Company as a result of its experiences with the 
Customer. In the case of a cash deposit, simple interest at the rate of six 
percent (6%) annually will be paid for the period during which the deposit 
is held by the Company, unless a different rate has been established by 
the appropriate legal authority in the jurisdiction in which service is being 
provided. At the Company's election, a deposit may be refunded by 
crediting it against the Customer's account at any time. 

Security Compliance: The Company may refuse to accept or process 
service orders between the time of its request for a security deposit or 
commercial credit card account number against which service charges 
can be applied and the time of a Customer's compliance with the 
request. 

Past Due Accounts: The Company may refuse to furnish service if any 
Customer account with the Company is past due. 

.04 
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WorldCom, General Terms and Conditions of Service, August 19, 2002 



ATTACHMENT C 

Sprint 

2.8 Deposits 

Each applicant for service will be required to establish credit. Any applicant whose credit 
has not been duly established to the sole and exclusive satisfaction of the Carrier may be 
required to make a deposit to be held as a guarantee of payment of charges at the time 
of application. In addition, any existing subscriber may be required to make a deposit or 
increase a deposit presently held. 

A deposit is not to exceed the estimated charges for six (6 )  months plus installation 

Sprint Schedule No. 8, Original Page 27, effective August 1, 2001 



CERTIFICATE OF SERVICE 

I, Naomi Adams do hereby certify that a copy of the foregoing "Reply Comments of the 
Independent Alliance" was served on this 22"' day of August 2002, via hand delivery or first 
class, U.S. Mail, postage prepaid to the following parties: 

Janice M. Myles * 
Competition Policy Division 
Federal Communications Commission 
445 12Ih Street, SW, Room 5-C327 
Washington, DC 20554 

Qualex International * 
Portals I1 
445 Street, SW 
Room CY-B402 
Washington, DC 20554 

Robert Felgar 
Dickstein Shapiro Morin & Oshinsky 
LLP 
2101 L Street 
Washington, DC 20037 
Council to The American Public 
Communciations Council 

Praveen Goyal 
600 14'h Street, NW, Suite 750 
Washington, DC 20005 
Council to Covad Communications 

Jonathan Lee 
1900 M Street, NW, Suite 800 
Washington, DC 20036 
Council to Competitive 
Telecommunications Association 

Thomas Jones 
Willkie Farr & Galagher 
1155 21" Street, NW, Suite 600 
Washington, DC 20036 
Council to Time Warner Telecom 

Kathleen Greenan 
Swidler Berlin Shereff Friedman, LLP 
3000 K Street, NW, Suite 300 
Washington, DC 20007 
Council to CTC, DSL.net, Focal, Level 3, Pac- 
West, US LEC 

Lawrence E. Sarjeant 
1401 H Street, NW, Suite 1400 
Washington, DC 20005 
Council to United States Telecom Association 

Christopher Heimann 
1401 Eye Street, NW, Suite 400 
Washington, DC, 20005 
Council to SBC Communications, Inc. 

Regina M. Keeney 
Lawler Metzger & Milkman, LLC 
2001 K Street, NW, Suite 802 
Washington, DC, 20006 
Council to Nextel Communications, Inc. 

Teresa Gaugler 
888 17th Street, NW, Suite 900 
Washington, DC 20006 
Council to ALTS 

Robert J. Butler 
Wiley Rein & Fielding LLP 
1776 K Street, NW 
Washington, DC 20006 
Council to The Mid-Size Carriers Group 
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David L. Lawson 
Sidley Austin Brown & Wood LLP 
1501 K Street, NW 
Washington, DC 20005 
Council to AT&T COT. 

Glenn S. Richards 
Shaw Pittman LLP 
2300 N Street, NW 
Washington, DC 20037 
Council to NALNPCA 

Michael Fingerhut 
401 9fh Street, NW, Suite 400 
Washington, DC 20004 
Council to Sprint Corporation 

Henry Hultquist 
Worldcom 
1133 19"' Street, NW 
Washington, DC 20036 

Paul Besozzi 
Patton Boggs LLP 
2550 M Street, NW 
Washington, DC 20037 
Council to Evercom Systems, Inc. 

Stephen L. Earnest 
675 West Peachtree Street, NE 
Suite 4300 
Atlanta, GA 30375 
Council to BellSouth 
Telecommunications, Inc. 

L. Marie Guillory 
4121 Wilson Boulevard, Floor 
Arlington, VA 22203 
Council to National 
Telecommunications Cooperative 
Association 

Michael J. Shortley, I11 
1080 Pittsford-Victor Road 
Pittsford, NY 14534 
Council to Global Crossing North America 

Lawrence G. Malone 
3 Empire State Plaza 
Albany, NY 12223 
Council to New York State department of 
Public Service 

Fred Williamson & Associates, Inc. 
2321 East 91" Street, Suite 200 
Tulsa, OK 74137 

Marilyn H. Ash 
175 Sully's Trail, Suite 300 
Pittsford, NY 14534 
Council to Mpower Communications Corp. 

Richard Askoff 
National Exchange Carrier Association, Inc. 
80 South Jefferson Road 
Whippany, NJ 07981 

John H. Harwood 
Wilmer Cutler & Pickering 
2445 M Street, NW 
Washington, DC 20037 
Council to Verizon 

Mark C. Rosenblum 
AT&T Corporation 
Room 1135L2 
295 North Maple Avenue 
Basking Ridge, NJ 07920 

* hand delivery 


